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October 25, 2024
WGQ CONTRACTS SUBCOMMITTEE

Conference Call with Webcasting
Thursday, October 17, 2024
1:00 PM – 3:00 PM Central
Final MINUTES
1.
Welcome & Administrative Items

Mr. Sappenfield opened the meeting and welcomed the participants.  Ms. Nagi provided the Antitrust and Other Meeting Policies reminder. Mr. Sappenfield reviewed the agenda with the participants. Mr. Burden moved, seconded by Mr. Weinstein, to adopt the agenda. The motion passed a simple majority vote without opposition. 

The participants reviewed the draft minutes from the September 12, 2024 meeting. Ms. Piracci suggested a revision to correct a typographical mistake. Mr. Burden moved, seconded by Mr. Weinstein, to adopt the revised draft minutes as final. The motion passed a simple majority vote without opposition. The final minutes for the meeting can be found through the following hyperlink: https://naesb.org/pdf4/wgq_contracts091224fm.doc 
2.
Continue Discussion on 2024 WGQ Annual Plan Item 5 – Develop Business Practice Standards, as needed, to Support Purchase and Sale Transactions related to Hydrogen 
Mr. Sappenfield stated that the NAESB received two additional sets of comments on the initial draft of the NAESB Base Contract for the Purchase and Sale of Hydrogen. He stated that these comments were consolidated into the Chair’s Consolidated Comments – With NRF and Alliance Risk Group added. 

Mr. Flory provided an overview of the Comments Submitted by the Alliance Risk Group and noted that there were four guiding principles incorporated into the comments. Mr. Flory stated that first, the contract should allow for Energy Attribute Certificates (EACs) to be traded either bundled or unbundled from physical hydrogen. He explained that this will create the opportunity for financial trading and will attract additional capital investments.  Second, he suggested the inclusion of separated Carbon Intensity (CI) data, the dominant component of EACs, for Production CI and Delivery CI. He explained that once produced, the Production CI will not change and the Delivery CI could change if there are multiple physical transactions. He also noted that there is a particular focus on the production CI by the 45V tax credit provisions of the Inflation Reduction Act (IRA) of 2022 and that the core confirmation should focus on Production and for some buyers who are concerned with the full CI footprint, there should be a way to include Delivery CI to meet their needs. Next, Mr. Flory suggested that the contract streamline the confirmation process that traders might use, and lastly, he suggested that the contract should fit easily with finance transactions such as ISDA swaps or futures. He noted that this goes beyond unbundling EACs and that interruptible or variable volume transactions probably provide adequate supplier flexibility. 
Mr. Russo asked what is being certified by the EAC and questioned if a NAESB contract is the right framework for providing certification. He explained that two parties can manage this through various market mechanisms, including exchanges or bilateral agreements that convey the necessary attributes or facilitate their transfer. Mr. Russo noted that NAESB is not a regulatory entity, and certification should not be a required but rather, something the two parties should negotiate among themselves. Mr. asked for further explanation on the origins of the request to certify these attributes. Mr. Flory stated that he will address Mr. Russo’s comments when he gets into the details of his redline comments. 
Ms. Piracci expressed her agreement with the comment about the opportunity to unbundle EACs from the physical assets. She explained that this approach is beneficial because it allows more participants, beyond those who can physically make and take delivery, to enter the market, expanding the overall market base, and simplifies risk management. Mr. Piracci noted concerns with the term “supply shortage.” She explained that it can be a challenging concept, particularly in the commercial context as it can complicate discussion about uncertainty related to force majeure and adds another layer of complexity to the already intricate nature of the nascent market. Mr. Piracci stated that she has compiled notes from a financial market perspective that may assist in modeling for financing and risk transfer and noted her position as a liaison from International Swaps and Derivatives Association’s (ISDA) Energy Commodities and Developing Products group for transparency. 
She noted that her goal is to facilitate collaboration and highlight any potential financial modeling challenges that could impact the future of the market. Mr. Sappenfield asked if Ms. Piracci could provide her comments for the next meeting and noted that in the end it would be ideal for the hydrogen contract to have the same usefulness as a transaction tool in the financial market as the NAESB Base Contract for the Sale and Purchase of Natural Gas does for the gas industry. 
Mr. Weinstein stated that it is better to treat unbundled RECs and asked if NAESB intends to act as a certification authority and noted that the contract is designed to let parties specify the certification authority of their choice. Mr. Sappenfield stated that it is not the intent for NAESB to serve as the certification authority. He explained that third parties will handle the certifications, manage the certificates, and oversee their transfer and retirement on a separate platform and noted that the transaction tool is only designed to support this process. 
Mr. Psihoules provided an overview of the Comments Submitted by Norton Rose Fulbright. He stated that he his comments were drafted under the assumption the contract is for a bundled transaction. Mr. Psihoules explained that the main focus of his suggested changes is to ensure that the EACs were included in the agreement and to ensure that the Net Settlement Amount (NSA) includes a place to define the market EAC price. 
Mr. Russo stated that when it comes to bundled versus unbundled transactions, it is important to consider the option of unbundling. He explained that if you want to deliver hydrogen into a blended pipeline, hydrogen would need to be separated from its attributes, as deliveries will happen through displacements. Mr. Russo asked if the distinction between bundled and unbundled has been explored in this context. He stated that hydrogen may be produced far from the production site, and it may need to be transported using existing infrastructure which would require unbundling the attributes from the delivered product. Mr. Russo noted that there is a proposed FERC pipeline transportation service for certified gas that addresses this issue. 
Mr. Flory stated that with respect to attestation, the goal is to simplify the confirmation statement without including too much detail about the facility producing the hydrogen. He explained that there needs to be a way to tag the information about the original facility that determines the Production CI, but those details do not need to be included with each confirmation. Mr. Flory stated that discussions, like those around the Open Hydrogen Initiative (OHI), suggest that detailed facility descriptions are better suited for an addendum rather than included with every confirmation. He explained that when facility information is included in an addendum, there should be an attestation ensuring its reliability. 
Regarding EACs, Mr. Flory stated that they intersect with carbon and environmental markets which are facing increased scrutiny. He explained that established markets, such as for renewable energy credits (RECs), have rigorous practices in place and it is imperative to adequately describe and substantiate the basis for hydrogen’s CI and energy attributes at the time of production. Mr. Flory stated that tracking the chain of custody for the certificate will ensure that the hydrogen is linked to a physical delivery system and explained that a strong chain of custody and verification of transfer will enhance confidence in the credibility of the EACs.
Mr. Russo stated that there have been some questions surrounding the legitimacy of some renewable attributes and asked whether a separate certification is necessary and questioned if that responsibility should fall within NAESB’s role. Mr. Russo explained that the aim is to encourage the use of the contract and build confidence in buying and selling hydrogen and the addition of too many layers could harm long-term liquidity and the ease of transactions. 
Mr. Flory agreed that certification may not be the right role for NAESB and noted that an attestation may not be necessary for every transaction. He stated that there should be some record indicating that an attestation exists within the company’s internal tracking system and explained that a third-party certification system will emerge as EACs begin to circulate. He reiterated that the goal is to simplify the confirmation process. 
Mr. Weinstein noted the need for consistent nomenclature. He explained that when purchasing energy from a renewable source, the documentation provided certifies it as renewable, showing that the energy was metered at a renewable facility. Mr. Weinstein noted that, in many cases, it is brown energy that is being mixed into the system and delivered, but certifications that document what was purchased and where it originated, from a renewable source, work best through a bundled transaction. He stated that without that certification, the unbundled commodity will lack verification of its characteristics. 
Mr. Psihoules stated that renewable natural gas (RNG) transactions highlight the concept of back-to-back arrangements: selling green gas while buying back brown gas. He explained that when selling hydrogen to the pipeline without any EACs, a standard base contract can be used along with an agreement on specifications, similar to a brown gas purchase. He noted that FERC Order 688 and various regulations apply to pipelines but do not necessarily extend to hydrogen at this time and emphasized that it is important that the NAESB contract framework be built on existing laws and regulations even though there is a lack of an established regulatory backdrop, especially for hydrogen transportation. 
Mr. Sappenfield thanked Mr. Flory and Mr. Psihoules for their high-level overview and began to review the redlined contract. He encouraged the participants to revisit the topics discussed in the review of the comments while evaluating the redlines.  Mr. Sappenfield provided an overview of section 1 and section 2. By general consensus, the participants reviewed each definition up to section 2.40 “Carbon Intensity,” and decided that to revisit these definitions at a later meeting. 

In addressing Mr. Weinstein’s comment on IRA-purposed transaction in greenhouse gas (GH2) regulations, Mr. Sappenfield stated that while it is important to consider how transactions may qualify for IRA benefits, we do not want to limit the transaction tool exclusively to that framework. He explained that there may be instances where two unaffiliated hydrogen producers and users are trading without any interest in IRA credits and that the contract should ensure support for the broader hydrogen market for purchases and sale. Mr. Flory agreed with Mr. Sappenfield’s comment. 

Mr. Connor noted the earlier discussion on EACs and other provisions related to RNG and certified gas and asked if the focus should be on keeping these provisions consistent with established practices for those commodities. Mr. Sappenfield stated that the aim is to keep these provisions familiar for the traders and users of the contract.
Mr. Weinstein noted that the provided resources connect to the earlier discussion. He stated that the first resource explains that the existing methane pipeline infrastructure is not suitable for transporting hydrogen and while there is strong contracting framework with the NAESB contract, it is designed around how pipelines operate currently, which includes specific requirements for transport. Mr. Weinstein suggested considering different language in our approach since hydrogen may not fit neatly into the existing pipeline framework or could be transported through pipelines that are not FERC-regulated. Mr. Flory agreed that pipeline rules do not automatically apply but noted that other NAESB contracts acknowledge that there are other options for delivery methods. Mr. Sappenfield noted that once we reach the sections on gas quality, pressure, and other requirements at the transaction point between the parties, it is important to remember that delivery points can be at various locations, not just pipelines. He stated, trucks, barges, and railcars each have their own specific requirements for accepting hydrogen form a seller and we will delve into those details when we get to those sections. 
Mr. Connor stated that FERC does not have authority on natural gas either and when submitting these contracts, they ignore it. Mr. Sappenfield explained that while FERC does not have jurisdiction over the transport of natural gas via pipelines, it only regulates the purchase and sale of natural gas in limited circumstances. He stated that for hydrogen, FERC does not have jurisdiction over any of the transportation methods considered in this transaction tool: trucks, pipelines, barges, railcars, or others. Mr. Sappenfield noted that without FERC in charge, oversight falls to state agencies or whichever jurisdiction authority governs those transportation methods. 

Under “Alternative Damages” and “Contract Price” the participants agreed to strike out “MMBtu” and keep kg, and remove “or dollars from “Alternative Damages.” Mr. Sappenfield noted that this will not be the last time we look at this and after reviewing the transaction confirmation, the discussion will resolve this comment. Mr. Psihoules stated that if we use kilograms, a conversion factor would be needed and if we have a conversion factor and we choose to use MMBtu, then a definition is needed. He noted that the hydrogen market, however, is moving towards using kilograms. 
Mr. Sappenfield suggested retaining the term and definition for “British Thermal Units.” There was general consensus. Under carbon intensity protocols, Mr. Sappenfield noted that it would be beneficial to stated carbon intensity associated with the certification in the transaction documentation. He stated that it may be important for traders to know which protocol is being used for that certification. Mr. Sappenfield stated that the method of hydrogen production should be identified under the certification. 

Mr. Connor asked if carbon intensity protocols are a list of items that have been previously established, or are they based on criteria developed by someone in the past. Mr. Sappenfield stated that those protocols outline how carbon intensity is measured under a certification. He explained that when certification is granted by a non-affiliated party, a public document should be provided detailing their carbon intensity determination methods. Mr. Van Wagener stated that OHI has a completed version of our protocols. He explained that it currently focuses on the well-to-gate process, and they are working on expanding it to include an optional well-to-point-of-use framework.
For the comment on Exchange of Futures for Physical (EFP), Mr. Sappenfield stated that EFP is fairly common in the gas sector. He suggested avoiding making significant changes as it does not disrupt the commercial arrangement but allows it to function as expected in other commodity markets, which is beneficial for financial transactions. Mr. Connor stated that it is included in the transaction confirmation that the parties can choose for the transaction to be an EFP. He noted that EFP is a common practice among commodity traders. Ms. Piracci stated that in her comment she is submitting, there will likely be significant shifts and development in these areas. She noted that there will likely be significant shifts and development in this area and may need to prepare for expected updates to the contracts, as EFPs could operate quite differently. 
Mr. Flory noted that there are three potential combinations here, and the confirmation will clarify which one applies. He explained that since hydrogen serves as the base for this transaction, the contract aims to identify several possibilities, with the confirmation specifying which of those is relevant. Mr. Sappenfield stated that the definition should remain broad, while further refining it in the transaction confirmation and the energy attribute certificate. He explained that the goal is for traders to agree on the type of hydrogen being discussed without pinpointing a specific quality, such as whether it’s green, gray, or blue. 
Mr. Flory stated that based on his discussions with others in various markets, including natural gas, including a supply shortage clause renders all firm contracts, non-firm. He noted that it is important to emphasize that while we can acknowledge the concept of an interruptible contract, those who are concerned about supply shortages should be offering interruptible or available hydrogen instead. Mr. Flory stated that the time frame should also allow for complete take-or-pay agreements—meaning either party can commit to taking all the hydrogen produced and the optionality under these two provisions may not be necessary.
The Chair edit to the NAESB WGQ Contracts “H2 Base Contract” is available at this link: https://www.naesb.org/member_login_check.asp?doc=wgq_contracts110724w1.docx.
3.
Identify Next Steps and Action Items

Mr. Sappenfield stated that he will work with Ms. Nagi to re-organize the document and have it posted ahead of the next meeting. He stated the participants should review the document with the changes and come prepare to continue discussion at the next meeting. Additionally, Mr. Sappenfield asked Ms. Piracci to provide her comments, ISDA Representative Comments, to review for the next meeting. 

4.
Other Business
None was discussed. 
5.
Adjourn

The subcommittee adjourned at 2:40 PM Central on a motion by Mr. Russo, seconded by Mr. Connor. 
6.
Attendance
	Name
	Organization

	Jonathan Bernstein
	National Grid

	Jonathan Booe
	NAESB

	Cade Burks
	Big Data Energy

	Christopher Burden
	Enbridge U.S. Inc.

	Pete Connor
	American Gas Association

	Joe Cooney
	United Energy Trading, LLC

	Jay Dibble
	Chevron

	John Flory
	The Alliance Risk Group

	Will Jordan 
	Tampa Electric Company

	Bethany Loveless
	ONEOK

	Melissa McGoogan
	NW Natural

	Mark Moyer
	EQT Energy LLC

	Scott Murphy
	Colorado Springs Utilities

	Amrit Nagi
	NAESB

	Jamila Piracci
	Roos Innovations

	Mike Prokop
	The Alliance Risk Group

	Chris Psihoules
	Norton Rose Fulbright

	Chris Russo
	Exxon Mobil

	Keith Sappenfield
	Corpus Christi Liquefaction

	Stuart Saulters
	American Public Gas Association

	Jayana Shah
	New Jersey Natural Gas

	Jessica Tarbox
	New Jersey Natural Gas

	David Van Wagener
	GTI 

	Sandy Walker
	TVA

	Jeremy Weinstein
	Pacificorp

	Kenneth Yagelski
	Southern Co

	Thomas Zermeno
	SSL.com
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